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SECTION 106 PLANNING OBLIGATIONS REPORT

1 Executive Summary

1.1 Planning obligations are an effective tool to secure the necessary infrastructure 
and services required as a result of development.  They also ensure that the 
negative impacts of a development can be adequately mitigated. For example 
increasing/improving public transport provision, increasing school capacity, 
enhancing open spaces, requiring that a given portion of housing is affordable, 
etc.  It is important to note that they cannot be used to mitigate the impact of any 
shortfall in existing infrastructure.

1.2 Both Welwyn Hatfield Borough Council and Hertfordshire County Council have 
produced guidance fully detailing the planning obligations which can be sought. 
This is also useful in assisting applicants and developers to calculate their 
potential Section 106 costs prior to making a planning application. These 
documents titled WHBC Planning Obligations Supplementary Planning 
Document (SPD) 2012 and Herts CC Planning Obligations Guidance - Toolkit for 
Hertfordshire can be viewed at: http://www.welhat.gov.uk/planningguidance. 

1.3 The purpose of planning obligations are to make development acceptable that 
would otherwise be unacceptable in planning terms.  The National Panning 
Policy Framework (NPPF) sets out in paragraph 204 that planning obligations 
can only be sought where they meet the following tests:

 necessary to make the development acceptable in planning terms;
 directly related to the development; and
 fairly and reasonably related in scale and kind to the development.

2 Recommendations

2.1 That Members note the contents of this annual report which relates to a) how the 
Borough Council collects and spends s106 monies, and b) details monies still to 
be spent.  

2.2 To advise Ward Members that s106 contributions can be sought from future 
developments above 10 residential units and for Members to consider this in 
identifying potentially related infrastructure requirements. Contributions can also 
be sought from developments including employment or retail uses.

2.3 Furthermore, for Members to offer comments on how they would like the Council 
to secure and spend Section 106 and Community Infrastructure Levy (CIL) 

http://www.welhat.gov.uk/planningguidance


contributions in the future. 

3 Explanation

3.1 The Borough Council collects and spends contributions towards community 
facilities, public art, green spaces, indoor and outdoor sports facilities, play areas 
and equipment, parking and on-site waste and recycling provision.  These funds 
are detailed by Ward in Appendix 1 (which shows an up to date breakdown of 
potential s106 monies, the sums collected so far (£3,859,022), spent so far 
(£1,783,229) and the remaining funds yet to be spent (£2,071,175).  
Hertfordshire County Council as the local highway and education authority 
spends contributions towards education, highways, transport and rights of way.  
Details of these monies currently held and recently spent are detailed in 
Appendices 2 and 3.

3.2 The Borough Council has, within the last financial year, executed thirteen s106’s 
and Variation/Supplemental Agreements, and accepted four Unilateral 
Undertakings all totalling a potential value of £4,280,510 (includes contributions 
due to the County Council).  Of these Agreements a total of 82 affordable 
housing units were secured.

3.3 In the last financial year the Council received a total of £90,370 in s106 
contributions and £99,147 was spent (further details provided at 3.10).

3.4 The Council prepared and consulted on its CIL Preliminary Draft Charging 
Schedule last year.  The present intention is to prepare the Draft Charging 
Schedule and consult later in the year in line with the progression of the Local 
Plan. It is then hoped the Council will be in a position to adopt the Local Plan in 
spring 2019 with adoption of CIL shortly after.

3.5 One of the Local Plan policies proposed is to lower the threshold triggering the 
requirement for affordable housing to 11 units.  The current policy requires 30% 
affordable housing on proposed developments of 25 units and above. The 
Submitted Local Plan proposes targets of 25% for Hatfield, 30% for Welwyn 
Garden City and 35% for village and rural locations.

3.6 The Committee may recall the Housing White Paper published in February 2017 
set out the Government’s intention to improve the current approach to planning 
obligations. It also included an independent CIL review. A consultation on a 
preferred approach ended in May, therefore we await the results.  Any changes 
to CIL will be introduced on a transitional basis and full implementation will be 
expected by 2020.

3.7 Viability

3.7.1 Financial viability is often a consideration in the assessment of planning 
applications. Paragraph 173 of the National Planning policy Framework 
(NPPF) states the following:

“Pursuing sustainable development requires careful attention to 
viability and costs in plan-making and decision-taking. Plans should 
be deliverable. Therefore, the sites and scale of development 
identified in the plan should not be subject to such a scale of 
obligations and policy burdens that their ability to be developed 



viably is threatened. To ensure viability, the costs of any 
requirements likely to be applied to development, such as 
requirements for affordable housing, standards, infrastructure 
contributions or other requirements should, when taking account of 
the normal cost of development and mitigation, provide competitive 
returns to a willing land owner and willing developer to enable the 
development to be deliverable”.

3.7.2 This Council has continued to receive requests from applicants for the 
viability of their schemes to be considered as part of the planning process. 
In these cases the Council has had to consider the appropriate amount of 
planning obligations and/or affordable housing being sought, based on the 
evidence that has been provided and following independent examination. 
Consideration of viability is an approach which is advocated by national 
and local planning policy and guidance.

3.7.3 In scenarios where a developer does identify a viability challenge for a 
proposal, the Council will normally request the submission of a viability 
assessment in order to test the evidence submitted. This assessment will 
then be considered by the Council, or consultants acting on the Council’s 
behalf, with the costs of this work being covered by the developer. This 
process is set out in detail in the Council’s Planning Obligations 
Supplementary Planning Document (SPD).

3.7.4 The outcomes of a viability appraisal can be varied and may include a 
negotiated agreement on the level of financial contributions or affordable 
housing. If the Council and developer cannot agree the Council may 
refuse planning permission. In such cases the viability arguments may be 
tested further at an appeal.

3.8 Reasons why planning obligations may not be sought

3.8.1 There are circumstances where planning obligations may not be sought, 
even though it would appear that some impact on existing infrastructure 
provision would be likely to occur. There can be a number of different 
reasons for this. For example, office to residential developments (applied 
for under Prior Approval) are exempt from planning obligations, or a lack 
of evidence to demonstrate need or indeed the pooling restrictions (CIL 
Regulation 123 (3)) which limits the pooling of a maximum of five 
obligations towards a specific infrastructure project or type including 
education and transport. This affects all s106s entered into since 6 April 
2010.  It is important to understand that if the Council, as Local Planning 
Authority, is not able to demonstrate a robust case for seeking planning 
obligations/contributions, then it should not do so. In this regard, the 
Council is reliant on the quality of information and justification that 
emerges from the various service providers.  



Photo 1: Improved Hatfield Indoor Bowls Club 
(project funded by S106 contributions)

3.9 The role of Town and Parish Councils 

3.9.1 Town and Parish Councils have an important role to play in this process, 
in particular by being able to identify local deliverable schemes. It is 
important that the Borough Council works with the Town and Parish 
Councils to help them to provide robust information about projects in their 
localities. Information is required on the nature of the project, what the 
estimated overall cost will be, whether any other funding streams will also 
be used and the timeframe for the delivery of that project. Information such 
as this then forms the justification for seeking contributions to those 
schemes. It is anticipated that this will predominantly relate to projects 
dealing with play space, green space, sports and recreation facilities.  The 
Development Management Team continues to engage with Town and 
Parish Councils on planning applications with potential s106 agreements.

3.9.2 Town and Parish Councils should also recognise that providing this 
information is important even in circumstances where they do not support 
a particular application which is being considered by the Local Planning 
Authority.  Whilst an application may not be supported at the local level, it 
may still be granted by the Borough Council or on appeal. In these 
circumstances, it is important that the local community is still able to 
realise some benefit from a development, even if it was not initially 
supported.  It should also be noted that funding for projects would only 
come forward if and when development is implemented, and it may be 
years until some payments are triggered depending on the size of the 
development.

3.9.3 Officers continue to be available to engage with Town and Parish Councils 
to improve awareness of the development management and s106 
process.



 
Photo 2:  New see-saw at Gobions Play Area

(project funded by S106 contributions)

3.10 Income and Expenditure

3.10.1 £90,370 was received in the last financial year.  This sum totals the 
contributions received from nine implemented developments.  The largest 
sum received was £12,584 which was for the first parking survey to be 
carried out around the development next to the Porsche garage in the 
Hatfield Business Park. The smaller sums were all for local green spaces, 
play facilities and waste and recycling provision at specific developments. 

3.10.2 £99,147 was spent in the last financial year, some of the projects funded 
were; 
 £42,542 towards replacing the old asbestos ceiling and installing new 

energy saving LED lights to ensure continued and enhanced use of the 
Hatfield Bowls Club (funded from the Hatfield Community Sports Fund 
secured by the Angerland Common Park & Ride development) (photo  
1 shown above)

 £4,758 towards a new see-saw at the Gobions Play Area (photo 2 
shown above)

 £5,500 towards adult exercise equipment at the Gobions Open Space 
(photo 3 shown below)

 £6,000 for a new disabled toilet, shower and changing space at the 
Welwyn Garden City Football Club

 £13,580 for providing waste and recycling bins to three new residential 
developments

3.10.3 £1,500 with interest was returned to three developers.  These were 
surplus sums of waste and recycling monies held (due to VAT mistakenly 
added at the time of negotiating the Agreement and then indexation 
applied at the time of collecting the sums (i.e. commencement of 
development) however the costs of bins had not increased in the time the 
sum was collected and the bins being provided to the new residents 
therefore producing an excess of funds).



Photo 3:  Adult exercise equipment at Gobions Open Space
(project funded by S106 contributions)

4 Legal Implications

4.1 There are no legal implications associated with this report other than those that 
fall under the Town and Country Planning Act 1990 and the CIL Regulations 
2010.  

5 Financial Implications

5.1 This report is financial in nature and the implications are discussed in the main 
body of the report at Section 3.   

6 Risk Management Implications

6.1 The Council should be aware of how much unspent Section 106 funds it holds. 
This Council should work closely with Herts County Council to identify and 
progress highway, education and other projects for which they are responsible.  
Funds also need to be spent within certain deadlines stipulated by each 
agreement (most commonly 10 years).  Any unspent funds would need to be 
returned to the developers.  The Council also needs to closely monitor proposed 
financial obligations in adherence with the pooling restriction (as detailed in para 
3.8.1 above).

7 Security and Terrorism Implications

7.1 There are no specific security/terrorism implications associated with this report. 

8 Procurement Implications

8.1 There are no specific procurement implications associated with this report. 

9 Climate Change Implications

9.1 There are no specific climate change implications associated with this report. 

10 Policy Implications



10.1 This report presents no specific policy implications. There is reference to 
upcoming changes to legislation and to a revised NPPF (due to be published this 
month) which will be picked up in future monitoring reports and with reference to 
the Council’s planning policy framework. 

11 Link to Corporate Priorities

The subject of this report is linked to the Business Plan which sets out the 
Council’s vision, priorities and objectives to 2021. 
Its five priorities are: 

 our community (which covers public health, sport, leisure, culture)
 our environment (which covers clean streets, recycling, green spaces, 

parking)
 our housing (which covers planning, affordable housing and social 

housing)
 our economy (which covers businesses and town centres); and 
 our council (which covers value for money, equality, fairness and 

customers

12 Equalities and Diversity

12.1 An Equality Impact Assessment (EIA) has not been carried out in connection with 
the recommendations in this report, as there are no impacts on protected 
characteristics nor does the report propose changes to the existing service 
related polices. Notwithstanding these the following matters should be noted:

 An equalities impact assessment has been carried out for the Council’s 
Planning Obligations SPD.

 Equalities and Diversity matters will have been considered for all 106 
planning applications. Many of the areas where S106 funding has been 
identified will have benefits for the community and have a positive impact on 
equalities implications. 
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Appendices:
Appendix 1 – Borough Council Funds by Ward as at 20 June 2018
Appendix 2 – Herts County Council Traffic Light Report (Property) as at 28 Feb 2018 
Appendix 3 – Herts County Council Traffic Light Report (Environment) as at 28 Feb 
2018


